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| I INTRODUCTION

This Circuit ﬁeld over 40 years ago thé_t the Fourteenth Amendment_.is yiolated i‘f an
indigent arrestee is jailed because Shé is‘unéble to pay a secured monetary bail amount required
by a bail scheduie_withouf any inquiry into or ﬁndings concerning ‘the-arrestée-’ s ability to pay.
“Utilization of a master bO_ndv schedule provides speedy and convenient release for those who
have no difficulty in meeting ifs requirements. The incarceration of th.os'e who ‘cannot,'withou't
ﬁemingﬁl consideration of other pbssib’le alternativves, infringes on B_oth due process and equal

pfotection fequireme}its.” Pugh v. Rainwater, 572 F.2d 1053, 1057 (5th Cir. 1978) (en baﬁc).1 |
Defen_&ants ignofe this principle every day in Randolpi'x County, Alabama. Plaintiff '
Kandace Kay Edwards is currently jailed solely Becau_se she cannot afford to pay thev amouﬁt
_ recjuir"ed for her release by the bail schedule. The only reason Msf' Edwards is incarcerated is
beqause she is indigent and cannoi afford to pur¢hase her freedorﬁ. Defenda_n_ts do nof consider a
person’s flight risk or danger to the cofnmU’nity Wheh-they.determine-Whether-ari a&eétee should
remain jailed, me.lke- ahy inqliiry or findings concerning an arrestee’s ability to pay Vthe secured
money bail a_m_qunt, or consider noh-ﬁnancial alternative conditions of release. Inétead, access to
.mon‘ey is the determinative factor as to whether é person remains in jail following arrest. If.a
person can pay the secured money bail amdunt, she is released from jail immediately. But

those—like Ms. Edwards—who are unable fo pay are jailed solely because of tileir poverty.

In view of these factual circum:stances,"the Court should issue a temporary restraining
~ order (TRO) limited to Plaintiff Edwards on her first and secoﬁd claims for relief and a

preliminary injunction on a class-wide basis as to these same claims. The Court should enjoin

' In Bonnerv. City of Prichard, 661 F.2d 1206, 1209 (11tk Cir. 1981) (en banc), the
Eleventh Circuit adopted as bmdlng precedent all Fifth Clrcult cases submitted or dec1ded prior
to October 1, 1981.
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Sheriff Cofield from présp‘ectively jailing arrestees ﬁnable to pay secured monetary bail without
an .individualizéd hearing witﬁ adequate pro.cedurél séfeguards i.ncludiﬁg an 'inquiry' into and
findings concerning their ability to pay, the suitability of .alterna.tive' non—ﬁnancial conditions of
release, and a ﬁnding on the record—where counsel was made available to rebresent the arrestee
and the arrestee was able to present evidence—that any cohditioné of release are the least
restrictive condi’tions necessary to achieve public safety and court appearance. Ms. Bdwafds and
the put_atilve Class that .she seek§ to represent face imminent irreparable injury because they'will
continue to be unconstitutionally jailed without relief from this C01v1rtv. Enjoining Defendant
Coﬁeld from jailing mestees solely because they cannot afford tb pay a rﬁ()nefary amount is in
the public interest and fafzored in the balan_ée of hardships. The practice of jailing individuals
unable to pay a monetary sum without inquiry intb or findings concerning their ability to pay has
no place in ‘a legal system committed to equal justice.

IT FACTUAL BACKGROUND

!
A Defendants’ Money Bail Practices Detain People Based on Their Wealth Rather
. Than Their Suitability for Release.

1. Defendants Unconstitutionally Detain People Unable to Pay Money Bail Set
Pursuant to the Bail Schedule.

One out of evéry five people in Randolph County lives in poverty.? One-third of the
labor force is unemployed and nearly half of the population over the age of sixteen did not work

at all in 2015, the last year for which data is available.’

2 See U.S. Census Bureau, Randolph County, Alabama: Poverty Status in the Past 12
Months: 2011-2015 Am. Comm. Survey 5-Year Estimates, attached as Ex. RR to the Decl. of
Micah West in Supp. of P1.’s Mot for Prehm Inj. and P1.’s Mot. for Class Cert filed herewith
(West Decl. )

I
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Although nearly half of the county residents ‘do not have é job, the Sheriff requires any
person arrested and charged with a misdemeandr or felony offense to pay a sef:'ured amount 6f
money bail (i.e., cash, commercial. surety, or property) to be released from jail follbwing arrést. ,
The amount of money that an arrestee must pay is predetermined by a bail schedule bésed on the
charge. See Randolph Couhty Bail Schedule, attached as Ex. A to West Decl. .~ )

The bail schedule sets a secure‘dI monetary‘béil amount ba‘,sed4 strictly on t_hé offense
charged. Id. It does not cénte'mplate consideration of a rperson’s flight risk, danger to the-
community, financial resources, ér whether any alternative non-ﬁﬁancial conditions of release
may mitigate any relevant risk. Id. Instead, immediate a,éce‘s_s to money alone deterrn‘ines-
whether a person remains in jail following arrest. Ifa person ¢an pay the amount reéﬁired, thev
individual is released from jail irﬁmediatély. If the person_is_ unable to pay, she remains
' incaréer“ated. “Although the schedule states that a bail amount may be increase(i or reduced “on a
case by case basis,” in practice Defendants. aiinost ne;fer deviate from the bail SChedﬁle. ‘For
example, in a review of the bail amount set initially in 26 cases between April 4, 2017 and April
28, 2.017,‘24 were set at the amount Speciﬁed by the bail schedule. See Wood Decl 99 3-6;
Sample Bail Orders, attached as Ex. B to West Decl.

2. Defendant Cofield D"etains Arrestees Who Cannot Pay the Predetermined
Money Bail Amount While Releasing Those Who Can Pay.

When'a.p.er.son is ar’r’es\ted in Randolph County, she is booked into the Réndolph County
. Jail, which is operated By the Sheriff's Department. Sheriff David Cofield is responsible for the
. operation of the jail and the release and detention of arrestees. See Ala. Code § 14-6-1.

. After bboking, arrestees are informed by Sheriff’s Department Vemplo.yees that they are-
eligibl_e for immediate release, but only if they pay a predete’rrnined 'am_ount of money. The

Sheriff determiﬁes the required amount of money by referring to the bail schedule promul_gated
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by Defendants Tinney and May. At no point does any Defendant or _othér person perform any
inquiry into the arrestee’s abilit-y to pay the money bail amount required by the schédul_e. Asa
* matter of pol,icy and practice, Defendant Céﬁeld_ keeps arrestees in jai-l if they cannot pay the
monetary amount requ'iréd by the bail schedule and r'elélas'es imm.ediatély those who can pay.
" Defendant Coﬁeid maiﬁtains this policy and prac.tice e;/en though he rec_eives no notice that there
has 1t;een an inquiry into a persdn"s ability to pay the amount set, 'ﬁndingS-that the persoﬁ_ can
-afford to meet the financial conditio_ﬁs of release, and consideration of alternative non-financial
conditions of release.

Artestees who do not have other restrictions on their eligibility for release can post bail
themselves, make a phone call toJ ask a friend or family to post bail on their behalf, or contact a
bonding ageht to assist in posting bail. If an arrestee can afford to pay the pre-set amount, the
Sheriff’s Department accepts the money and releases her.

A person with financial resources will be released almost immediately after poSting bail,
but the Sheriff’s Depaitment will cor‘iﬁrl’u_e‘ to detain a person who cannot afford to pay thé pre-
set secured bail a;ﬁount. ‘Thi‘s policy and practice results in systematic wealth-based deté_ntj’on in
Randolph County. |

3. Defendants Puckett and Tmney Do Not Review the Predetermmed Financial
Conditions of Release for Up to a Month.

Any person who cannot afford the monetary amounf Defend.ant Cofield requires under
the bail schedule is taken before'Defend_ant Tinney or Puckett for an initial app,e‘axanc‘é. The bail
schedule is printed on Defendant Mays’s ‘lette'rhead and instructs anyone with questibns to
contact him. | It fqﬂher states that. Defendants May or Tihney must approve ény c_hangés to the

bail schedule. See Bail Schedule at 4, attached as Ex. A to West Decl.
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Defendant Tinney 1s responsible for setting policies éoverni‘rl!g release conditions, see
Ala. Code'§_ 15->13_-1.03, and conducts the in‘it‘i.él 'appearaﬁce for any arres,te_es unable to pay the
monetary amount required by the bail schedule. Magistrate Jill Puckett enforces thésé policies
'and conducts initial apbéarances when Defendant Tinncy' is unavailable. |

A judge or magistrate is r'eqﬁired to conduct the initial appéarance within 48 hours
following a »warrantles's a’rre$t or 72 hours following ;1 warrant a,rre‘s_t_._' Ala. R. Crim. P.

the defendant’s true name and ad\dress,‘. (2) inform the defendant of the charges against Her', and -

(3) notify the defendant of the right to counsel. .Ala. R. Crim. P. 4_.4'.- A judicial officer is also
reqﬁired to determine a defe‘ndant’s conditions of release. Id.; Ala. R', Crim: P. 7.4(a) (“If a
defendant- has. not been released from custody and is bro.ught before a court féf initial
app‘eérance, a determing_tion of the conditions of release s_hall be made.”). -'

However, it is Defendants Tinney’s and Puckett’s practice to refuse to determine an
arrestee’s conditions of release at the initial appearance; Defendgnis instead generally defer this
determination f,or,up to four Week_s, when a preliminary hearing is cbnducted in a felony case for
those arrestees who exercised their right to such a hearing. See Sample Order on In_itia_l

‘ Appéara.nce, attached as Ex. B to West Decl; see also Ala; R. Crim. P. 5 (providing that a
defendantl is entitléd to a p_relimina__ry hearing in a felony case within 30 days of aitest). In a
misdemeanor case, Defendants generally defer any review of an anesfee’é oonditions of release

for up to two weeks until Defendant Tinney conducts a status hearing. “Because of these

N
'

practices, the initial court appearance provides no opportunity for a person to raise ability to pay,
" to conduct a hearing on alternative conditions of vreble'ase, or to raise any constitutional issues with

ongoing post-arrest detention.
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Defendants are unrépresented by counsel at the. iniﬁal_ appea;fance. As a.rﬁaf{er of policy
and practicé, Defendant Tinney does nét appoint counsel until affer the initial appearance. See
Wood D_eél,. 912, | |

Defendants Tiﬁney and Puckett genérally do not allow arrestees to make argurnents.about
their ability to pay or their suitability for‘ felease at the initial appearance, Pursuant to
Defendants Tin,ney’é and Puckett’s policy and pra;:tice, anestee§ é.re not permitted to challenge
their financial conditions of rele.ase or to request hon-monetary conditions of release.

At the initial appearance, Defendants Tinney and Puckett do not malge. any ﬁndings that a
- person can aford'the preset amount required or that secured money bail is thé léast restrictive
condition of release available: 'Indeed,v they usually .do not consider bail at all. See Sample Bail
Orders, attached as Ex. B to We‘st Decl.; Wbod Decl. § 7-11.

 Asnoted above, Defendants Tinney and Puckett will geﬁerally nqt consider an arrestee’s
suitabvi'lit_y for.release or ability to péy until a later preliminary hearing in a felony case or a bond
reduction hearing .in' a misdemeanor case. As a matter of poliéy and practice, preliminary
heaﬁngs are held onc_é every month in Randolph County. and motions for a bond reduction in
) misdemeanor cases are held twice per month. .See Wood Decl. §9 13-14. Thus, an individual
who cannot afford tﬁe predetermined seciired money bail amount usually will be detained for up
to four weeks without any opportunity to raise any issues concerning her ability to pay or her
suitability for release under alternative conditions. | By contrast, an arrestee who can pay the
monetary grﬁount requir’ed by the bail sch_eduie is released immediately from jail.-.

Defend_aﬁts’ reliance on predetermined, secured money bail has tesulted in unnecessary
w¢a1th-based detention that-is devastating fbr the poorest i)éople in Randolph County. Mﬁﬁy

people in the Randolph County jail have not been convicted of a crime and are only in jail
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because tiley cannot afford to pay secured rﬁoney bail. See Jail Logs, attached as Ex. D to West
Decl. |
MoreoVer, the grand jury sits—and trials are held—ohl_y twice per year in Randolph
»County. See Wood Decl. 7 15-16. Asa _resuit, a person unablé to afford monetary bail may
spend longer in jail before trial than under the :ser_lnter.lce they would receive if they pleaded guilty
or wére found guilty following trial. |
B. Ms. Edwards Cannot Afford the Monetary Amount Required By the Bail Schedule.
Ms. Edwards is a 29-year old woman, who lives in Roanoke, Alabama. Edwards Decl. q
1. 'S.he is a mother of two children, who are one and tWo years old. Id. § 4. She is also 7.5
months pregnant. Id. The pregnancy is hlgh risk. 1d.
On May 17, 2017, Ms. Edwards was arrested for forging a check in the amount of $75
and charged with possession of a forged instrument in the second degree, a class C felony. Id. q
2; Complaint, attached as Ex. SS to West Decl. She was taken to thevRan'dolph County Jail and
told that she had to pay a $7,500 bond required by the bail schedule or she wouild rethain in jail.
vEdWa_rds Decl. § 3; see alsé Randolph County Bail Schedule, attached as Ex. A to West Decl. A
corrections officer tqld her that shé has a éouﬂ date on June 7, _2017. and that she will remain
inCarcerated. until that date unless she comes up with f,he_ nioney. Id 9.
| Ms. Edwards is indigent and canndt afford to buy her-reieaSe from jail. Id. M6, 9. She
‘has no assets and recently losﬁf her job because her pregnancy made it difficult for her to work.
Id g 6. Her only source of income is food stampS. Id. § 7. Ms. Edwards also suffers from

serious mental illness and is relying on Medicaid to support her through her pregnancy. Id.
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Ms. Edwards was evicte_d from her home in December 2016 aftef losing her job. Id. 6.
She has beén homeless sinc,e. the eviction,\ and has been staying between fri¢'nds’ homes. .I'd.
Many of those homes ao no£ have power or running Water. Id. |

Ms. Edwards is concerned abouf her health because "her' pregnancy is high-—fisk aﬁd she is
~ currently sleeping on a mat on the floor of the jail. Id. | 4-5.

II. ARGUMENT

A I'Sr“el"i'rnbinar'fy injunetion and/or TRO ivs' warranted if the mévant- demoﬁstrates: (1) a
'substaritial likelihood of sﬁc‘cess on the_ merits; (2) ifreparable hax;rn".in the absence of an
| . injunction; ((3) that the threaténéd injury to the m0\./ant_ outweighs whatever damagé thé prOpésed
| injunction may cause the dpposing party; and (4) that an injunction would not disserve the public
interest. Bryan v. Hall Che_mfca_l Co., 993 F.2d 8-31., 835 (11th Cir. 1.993); Ingram v. Ault, 50
F.3d 898, 900 (1 lth‘ Cir. 1995);. |
A. DEFENDANT COFIELD IS VIOLATING THE FOURTE,ENTH AMENDMENT

BY JAILING MS. EDWARDS BECAUSE SHE CANNOT PAY THE MONETARY

AMOUNT REQUIRED FOR HER RELEASE AND WITHOUT - AN

INDIVIDUALIZED RELEASE HEARING WITH ADEQUATE PROCEDURAL

- SAFEGUARDS. : B ' ‘

The constitutional princii)les at issue in this case are well established. Nearly 40 years
. ago, this Circuit ruled that p_r'actjcés nearly ideﬁtical to thése being challenged in Randolph
Coﬁ'nty violate the Fourteenth Amendment. In Pugh v. Rainwater, 572 F.2d 1053 (5th Cir.
1978), this Circuit held that fhe “[ujtilization of a master bond scheduie proyi‘des“ speedy aﬁd
convenient release for those who have no difficulty in me%ting its requirements. The
‘incarceration’ of tﬁose who _cannot-, withou_t fneaningﬁll consideration of otlier possible

alternatives, inffinges on both due process and equal protection requirements.” /d. at 1057.

The decision in Pugh re-affirmed this Circuit’s general principle that a system in which
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“[t]hose with means avoid imprieonment [whiie] the indigent eannot escape imprisonment”
violates the Fourteenth Amendment. Frazier v. Jordan, 457 F.2d 726, 728-29 (5th Cir. 1972).
This Circuit “has unequivocally stated that [t]o imprison an indigent when in the same
cifcumstances an 1nd1v1dual of financial means would remain free constitutes a denial of equal
protection of the laws.” Barnett v. Hopper, 548 F.2d 550, 554 (5th Cir. 1977), vacated as moot,
439U.S. 1041, | |
Over the last two years, this Court and federal district courts in Mississippi, Louisiana, |
" Missouri, TennesSee, Kansas, G’eorgia, and Texas have reached the same con_elusion;.4' In Jones
v. City of Clanton, No. 2:15CV34-MHT, 2015 WL 5387219 (M.D. Ala. Sept. 14,-2015), thi_s ‘

Court held that it violates the Fo'urteenth Amendment to detain a - person after arrest who cannot

* See, e.g., ODonnell v. Harris Cy., -— F Supp 3d ---, No. H 16-1414, 2017 WL
1735456 at *3 (S.D. Tex. Apr. 28, 2017) (“[A]t the heart of this case are two straightforward
questions; Can a ]urlsdlct1on impose secured money bail on misdemeanor arrestees who cannot.
pay it, who would otherwise be released, effectively ordering their pretrial detention? If so, what
do due process and equal protection require for that to be lawful? . . . [Tlhe answers are that,
under federal and state law, secured money bail may serve to detain indigent misdemeanor
arrestees only in the narrowest of cases, and only when, in those cases, due process safeguards
the rights of the indigent accused.”); Walker v. City of Calhoun, No. 4:15-CV-0170-HLM, 2016
‘WL 361612, at *11 (N.D. Ga. Jan. 28, 2016) (“Certainly, keeping individuals in jail because they
cannot pay for their release, whether via fines, fees, or a cash bond is impermissible.”), vacated
on other grounds, --- F. App’X. ---, No. 16-10521, 2017 WL 929750 (11th Cir. Mar. 9,2017);
Rodriguez v. Providence Cmty. Corr 155 F. Supp. 3d 758, 786-69 (M.D. Tenn. Dec. 17, 2015)
(enjoining a policy of detaining probatloners who could not pay a predetermined amount of bail);
Thompson v. Moss Point; No. 1:15CV182LG-RHW, 2015 WL 10322003, at *1 (S.D. Miss. Nov.
6, 2015) (“If the government generally offers prompt release from custody after arrest upon
posting a bond pursuant to a schedule, it cannot deny prompt release from custody to a person .
because the person is financially incapable of posting such a bond.”); see also Order and J.,
Martinez v. City of Dodge City, No. 15-CV-9344-DDC-TJJ (D. Kan. Apr. 26, 2016), attached as
Ex. E to West Decl. (granting permanent injunction requiring city to release arrestees as soon as.
practical after booking without requiring arrestees to post any type of monetary bond); Snowv.
Lambert, No. CV'15-567-SDD-RLB, 2015 WL 5071981 (M.D. La. Aug. 27, 2015) (issuing TRO
afid holding that Plaintiff was likely to succeed on the merits of her claim that defendant’s money
bail schedule violated due process and equal protection); Pierce v. City of Velda City, 4:15-cv-
570-HEA, 2015 WL 10013006 (E.D. Mo. June 3, 2015) (issuing declaratory judgment that the
use of a secured ba11 schedule is unconstitutional as applied to the 1nd1gent and enjoining its
operation).
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pay a monetary amount “without an individualized heating regarding the person’s indigence and
the need for bail or alternatives to bail[.]” Id. .at *2.. ThlS Court held that “[c]riminal defendants,
‘presumed innocent, must not be confined in jail merely because tﬂey are poor. Justice that is -
_ \ .
blind to poverty and indiscriminately forces 'defendaﬁt_s to pay for their _physical liberty is no
justice at all.” Id. at *3:° see also Cooper v. City of Dothan, No. 1:15-cv-425-WKW, 2015 WL
10013003 (M.D. Ala. June 18, 2015) (granting_ TRO after surveying “long standin'g case law”
- establishing “the unconstitutionality of a pretrial detention scheme whereby iﬁdige‘nt detainees
are confined for periods of time solély due to their inability to tender monetary améunts”). |
The Alabama Suprefne Court has also condemned practices neai'ly identical ‘to those .
practiccs' found in Randolph County. In State v. Blake, 642 So. 2d 959 (Ala. 1994), the Alabama |
Supreme Coﬁrt struck down a state statute that allowed fé_r indigent arrestees to be held for 72
hours solely because they could v1.10t afford monetary payments to secure their fele’ase prior to
their first appearance. The Court held that there was no rational basis for detaining an indigent
defendant for 72 hours while releasing tflose defendants who could obtain :release by cash bail, a
bail bond, or property bond. The Court affitined the lower court which, in expressing outrage at
a syétem that perpetuated wealth-based detention, reasoned that “[p]utting liberty on a cash basis
was nevef intended b,y‘the'fouhding fathers as the basis for release pending trial.” Id. at 966.

'The aforementioned decisions rely on two lines of cases, one grounded in Bearden v.

3 The U.S. Department of Justice filed a Statement of Interest in Jones, arguing that the
use of a secured money bail schedule to Keep indigent arrestees in jail “not only violates the
- Fourteenth Amendment’s Equal Protection Clause, but also constitutes bad public policy.”
Statement of Interest of the United States (“U.S. SOI”), Jones v. City of Clanton, No. 2:15-cv-
34-MHT, ECF No. 26 at 1 (M.D. Ala. Feb. 13, 2015), attached as Ex. F to West Decl.; see also
Br. for the United States as Amicus Curiae in Support of Pl.-Appellee, Walker v. City of
Calhoun, No. 16-10521-HH, at 13 (llth Cir. Aug. 18, 2016), attached as Ex. G to West Decl.
(“[A] bail scheme that ir'nposés financial conditions, without individualized consideration of
- ability to pay and whether such conditions are necessary to assure appearance at trial, violates the
Fourteenth Amendment.”).

10
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Georgia, 461 U.S. 660 (1983), and its precursors, wﬁich invol&ed challenges t§ post-conviction, - |
Wealthz-'based detention, and the other premised on Urnited States v. Salerno, 481 U.S. 739' (1987),
which evaluated preventative, pfetrial detention under the Bail Reform Act of 1984. Bearden
and-its precursors stand for thé prop:ositioh that rthe Fourteenth Amehdrnent pr'o_ﬁibits jaiIi_ng 'ra
‘person solely because she cannot make a rnonét;ary paym_ent. See 461 U.S. at 667-68. Salerrio
sté.nds for the proposition that pretrial liberty is a “fundamental” right that ma_y not be infringed
without a_de,qu'ate procedural safeguards and, even theﬁ, only in éério_us cases under specific
circumstarices .in which there are no less restri.ctiVe alternatives to pretrial detention. See 481
U.S. at 750.

The Sﬁpr’eme Court has applied an exacting form of 'fleightened scrutiny in both of these
lines of caseé. See Johnson v. Bredesen, 624 F.3d 742, 748 (6th Cir; 2010) (Bearden applied
“heightened standard of review”); Odonnell v, Harris Cty., --- F. Supp. 3d =.--,. No. H-16-1414,
2016 WL_7337549, at *14-15 (S.D. Tex. Dec. 16, 2016) (Bé&rdeh requires a “careful inquiry” |
, énd “demanding r.e'view”');6 see also Reno v, FZorés, 507 US 292, 316 (1993) (O’Connor, T
concurring) (éiting Salerno and stating that “[t]he institutionalization of an adult | by the

- government triggers heightened substantive due process scrutiny. There must be a ‘sufficiently

 When granting a preliminary injunction in Plaintiffs’ favor, the. ODonnell court
determined that Plaintiffs prevailed even under the riaxrowmg principles of intermediate scrutiny,
" and thus did not ultimately resolve the specific contours of heightened scrutiny that applied. See
 ODonnell, No. H-16-1414, 2017 WL 1735456, at *67 (S.D. Tex. Apr. 28, 2017). Asa general
matter, the Supreme Court has. consistently applied strict scrutiny in cases. evaluating the
deprivation of a “fundamental” right, see, e.g., Zablocki v. Redhail; 434 U.S. 374, 388 (1978),
and Salerno itself evaluated the deprivation of pretrial liberty based on whether it was “narrowly
focused” to serve “compelling” interests, see Lopez-Valenzuela, 770 F.3d at 791 (citing Salerno,
481 U.S. at 750-51). This Court need not resolve this question at this stage because, as in Blake,
the money-based procedures used in Randolph County fail under any level of ‘scrutiny. See
Blake, 642 So. 2d at 968 (finding that Alabama bail statute did not survive rational basis review;
the statute permitted immediate release for those who could afford bail while requlnng a 72-hour
delay before a pretnal release hearing for those who could not)

11
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| compelling’ government interest to justify such.action . . . .”); Foucha v. Louisiana, 504 US ‘71,
93 (1992) (Kennedy, J., dissenting) (citing Salerno and ﬁoting thét the Supreme Court'has “often
| subjected to heightened due process scrutiny, with regérd to both purpose and duration,
deprivations of physiéal liberty imposed before a judgment is rendereci R 5 Lop.e%—Valenzuela
V. Arpaio, 770 F.3d 772, 781 (9th Cir. 2014) (applying heightened scrutiny to due proéess
~ challenge to prétrial detention). |
After applying heigh;cened scrutiny here, this Court sho.uid find that Defendanfs’ post-
arrest wealth—-Based procedures violate the Fourteenth Amendment. See ODonnell, 2016 WL
7337549, at *14-15 (noting that the Court’s post-conviction detention review is “demanding”
and closely approximates the heightened le§el of scrutiny required in th;: pretriai context, where
“individuals remain clothed ‘with a presumption of innocerice and with their constitutional
guarantees intact.”) (quoting Pugh, 572 F.2d at 1056); Statement of Interest of the United States
(“U.S. SOI”), Jones v. City of Clan’ton,'No. 2:>15-cv-3,4,-'MHT,v at 8 (M.D.. Ala. Feb. 13, 2015)
| (fule fhat an arrestee may not be punished fof his poverty applies “in equal, if not greét‘er' force to
indi\}iduals Who are detained until trial beééuse of inability to pay fixed-sum bail amounts”).

1. Defendants’ Post-Arrest Procedures Fail the Heighfened Scrutiny that
Applies to Wealth-Based Detention.

In Pugh v. Rainwater, 557 F.2d 1189 (5th Cir. 1977), a Fifth Circuit panél applied strict
Scrutiny to invalidafe a Flor_ida statuté that did not consider arrestees’ ability to pay a monetary
amount before imposing ﬁna_ncié._l conditions of release. The court applied strict serutiny after

finding that the rigilt_ to pretrial freedom is “fundamental.” Id. at 1197 (citing Szack v. Boyle, 342 .
US. 1,4 (1951'))‘.’. The court also relied on Williams v. Illinois, 399 U.S. 235 (1970) and Tate v.
Short, 401 U.S. 395 (1971), two decisions in the post-conviction context that stand for the

proposition that defendants may not be jailed solely because they cannot pay a monetary amount.
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The ﬁapel noted that the court hes been “extremely sensitive” to we_alfh-ba_éed discriminati_on and
that “the passage of tithe hasvheig'htened rather than weakened attempts to mitigate the disparate
treatment of indigenfs in the criminal prﬂocessf’ Pugh, 557 F.2d at 1196-97 (quotingl Williams,
‘399 U.S. at 241).  After Flo.rida changed its bail rulee whi_le\the State appealed the panel
dec'is'ion, the Fifth Circuit vacated the panel decision en banc. In so doing, -ho'wever, the Fifth
Circuitv also afﬁ_mied tﬁe panel’s basis for its ruling, stating that “[a]t the outset we aecept the
-principle that imprisonment solely because of indigent status is i‘nvidieus diseriminatioq and not
constitutionally petmiss.ible.” Pugh, 572 F.2d at 1055. This principle continues to guide
_challenges to wealth-based detention in this Circuit. | ( |
Followin‘g Pigh, the Supreme Ceurt has aiso af)plied heightened Scrutiﬁy to evaluate
claims baé_ed on wealth-based detention. . In Bearden, for exa:nple,l the Court held that the
Fourteenth Amendment p_fohib’ité jailing a defendant solely because she cannot pay a fine. The
Court held that heightened review was required before a defendant could be jailed for non-
payment. 461 U.S. at 666. The Couﬁ reasoned that “[dJue process and equal érotection
p'rihciple’s converge” in evaluating a weal.th-b‘ased discﬁminat'ion claim and therefore-such claims
- “cannot be resolved by resort to easy elogans or pigeonhole énalysis.’"’ Id. Instead, such claims
_require “a careful inquiry into such facters as the nature of the individual in,tere,ét affectéd, the .
extent to- which it is affected, the rationality of the con’nection'betweeh legislative means and
purpose, [and] the existence of alternative means for effectuating the purpose. .2 Id. at 666- 67

. (internal quotation om1t_ted). '

The Supreme Court has not limited the application of Bearden to the post-conviction

7 Although Bearden did not use the phrase “strict scrutiny,” the Court’s analysis is most -
similar to that of strict scrutiny. Whatever the label, it is clear that the fundamental nature of the
right to liberty must be carefully welghed against the procedures for i imposing detentlon and the
alternatives to detention. : _
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context, but has applied Bearden té a variety of contexts challeng{ng Weélt_h—based practices in
the criminal justice system. See qubert v. Michigan, 545 U.S. 605, 610-11 (2005) '(applying
| Bearden to cases brought by peéﬁle “unable to pay’their' own way”); M.L.B. v. S.L.J., 519 US.
102, 120-21 (1996) (claim by indigent seeking transcript ‘;reﬂecf[é] both gquai protection and
due process concerns,” requiring Court to “inspect the character and intensity of the individual
interest at stake, on the one hand, and thc Stafe’s' just’iﬁcatioh fér its eXacti'én, oﬁ the other.”); see
alSo Br. for the United States as Amicus Curiae in Suppc;rt'of Pl.-Appell‘ée, Walker v. City of
‘Calhoun, No. 16-10521-HH, at 17 (11th Cir. Augf. 18, 2016), attached as Ex. G to West Decl.
(“In a long line of cases . . . the Supreme Court has held that denying equal access to justice—
including and especially through incarceration—without considgratioh of ability to pay and
pOSSiblé alternatives to achieve a le'g.itimate' government interest, violates the VFou'rteepth
Amendment. In thése cases, the Court has recognized that the prope{r"‘analysis reflects both eciual
prbtection and du¢ process princﬁples, and has rejected th¢ use of the traditional equal protqction
inquiry.”). Underv Bearden, Defendants’ post-arrest procedures violate the Fourteenth
Amendment.
The first Bedrden .facto’r, fhe nature of Plaintiff’s interests, here weighs in favor of a
: preliminary injuncfion and/ot -TRO. The interest at stakef—.Plaiﬁti‘f'Ps libeﬂy%is profound. A
pér'son’s‘ interest in pretrial liberty is “vital,” United States V. Monfalvo-Murillo, 495 U.S. 711,
716 (1990), and courts may “not minimize the fmportance and fundamental ha;t_ure of this right.”
Salerno, 481 U.S. at 750. As t‘hev Court noted, “[flreedom from imprisonment—from
govefnrnent’ cﬁstody, detention, of other forms of physical restr'ainteli.es at fhe heart, of the
liberty that [the Dué Process] Clause protects.” 'Zadvyc,'ias v. Davis, 533 U.S. 678, 690 (2001);

Foucha, 504 U.S. at 80 (“Freedom from bodily restraint has always been at the core of the liberty
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L

pretected by the Due Process Clause from arbitrary governmental action.”).

The second_ factor, the extent to Which this interest is aff_ected, also weighs in' favor of a
preliminary injunction and/or TRO. The ‘ﬁaditio‘nal right to freedom before conviction pe'rrn_its .
the unhampered preparation of a defense, and serves to prevent the infliction of'punishment'prior
to conviction.” Pugh, 572 F.2d at 1056-57. Pretrial incerce_ration, on the other hand, “is harsh
and oppressive, subjects defendants to economical and psychological hardship, intetferes with

their ability to defend themselves, and in many instances, deprives their families of support.”g

. As the Supreme Court has explained, pretrial incarceration

[h]as a detrimental impact on the individual. It often means loss of a job; it .
disrupts family life; and it enforces idleness. Most jails offer little or no
rehabilitative programs. The time spent in jail is simply dead time. Moreover if a
defendant is locked up, he is hindered in his ability to gather evidence, contact
witnesses, or otherwise prepare his defense. Imposing those consequences on
anyone who has not yet been convicted is serious. It is especially unfortunate to
impose them on those persons who are ultimately found to be innocent. Finally, -
‘even if an accused is not incarcerated prior to trial, he is still disadvantaged by
_restraints on his liberty and by 11v1ng under a cloud of anxiety, susplclon and
often hostility.

Barker v. Wingo, 407 U.S. 524, 532-33 (197-2)'.
| Empirical evidence establishes that those detained pretrial suffer worse outcomes at trial

and sentencmg than those released pretrial, even when charged with the same offenses Those

8 ABA Standards for Crim. Just.: Pretrial Release 10-1.1, httpst//g‘oo.g]]iﬁWBSb, attached‘
as Ex. H to West Decl.

? See, eg., Chnstopher T. Lowenkamp et al., Laura and John Arnold Foundation,
Investigating the Impact of Pretrial Detention on Sentencing Qutcomes 4 (November 2013),
https://goo.gl/FLjVZP, attached as Ex. I to West Decl. (those detained for the entire pretrial
period are more likely to be sentenced to jail and prison—and receive longer sentences—than
those who are released at some point before trial or case disposition); Megan Stevenson,
Distortion of Justice: How the Inability to Pay Bail Affects Case Outcomes 18 (Jan. 8, 2017),
https://goo.gl/riaoKD, attached as Ex. J to West Decl. (finding that a person who is detained
pretrial is 13% more likely to be convicted and 21% more likely to plead guilty than a person
who is riot detained); Arpit Gupta et al., The Heavy Costs of High Bail: Evidence from Judge
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detained pfetrial are more likely to plead guilty just to shorten their jail time, even if innocent.
See, e.g., ODonnell, No. H-16-1414, 2017 WL 1735456, at *36-40 (S.D. ';Tex.' Apr. 28, 2017)
(discussing exténsive evidence that detained misdemeanor defendants are r"n(;r’e likely to plead'.
guilty and “abandon valid defenses” than those released pretrial “to 'obfain faster releése than if
they contested their charges”). Indeed, t__his. .possibility;is part_iéul_arly gr,eﬁ_t in Randolph County,
where trials are scheduled only tw’ice pet year. For these feaSons, wealth-based pretrial detention
has a devastating' impact on those unable to bay secured money bail.

The third factor, the strength of the connection between the government s means and
p‘ﬁrpose, also supports the issuance of a preliminary injunction and/or TRO. The purposes of
baﬁl are to-assure appearance_. in court and to protect public safeﬁy. Reynolds v. Um’ted States, '80 :
S. Ct. 30, 32 (1959) (“The pur'pos_é wo'f bail is to insure the defendant’s appeaiance and sﬁbmission
tl) the judgment of the court.”); Pugh, 557 F.2d at 1198 (“Thé sole governmental interest served
By bail. is to assure the presence of the accused ét trial.”); Salerno, 481 U.S. at 753 (noting that
the “primary function of bail is to safeguard the courts’ role in adjudicatingv the guilt or
innocence of defendants”). The means by which Defendants attempt to achieve those pﬁrposes
is thxough a bail sc;hedulé that sets ﬁlonetary conditions 6f release based on the defendant’s
- charge. The determination of whether these means are sufficiently related to these purposes
d_epeﬂds on Whether the monetary amount is necessary and whether there are less restrictive

alternatives to automatic wealth-based detention.

Randomization 15, 19 (Aug. 18, 2016), https://goo.gllOWS50zL, attached as Ex. K to West Decl.
(finding a 12 percent increase in the likelihood of conviction using the same data).

' Though the Bearden Court uses the term “rationality” in describing this factor, the

Court is referring to the govemment’s rationale rather than the appropriate level of scrutiny.

Bearden clearly requires a “more demanding review” than rational basis review, and this Citcuit

requlres courts to consider challenges to pretrial detention based on 1nd1gence with particular
. Odonnell, 2016 WL 7337549, at *14-15. ~
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There is no evidence that money is necessary to achieve appearance or public safety.”.
~ Nor is there any evidence that reqﬁi_ring r_nore money 'i_nc_rea_ses appearailee'rateé or public |
_ safety.12 Rather, empirical evidence suggests that unsecured bail is as effect'iV.e or more effective
at aehieving appearance and public safety for arrestees aa seeured money bail.”* Experience
from other jurisdictions further suggests that no’n-ﬁna_ncial conditi_on_s of release r,e,sult m high
rates of eourt appearance and low raies of new criminal activity and that simple nen-ﬁnancial
- alternatives and proi)er supervision are more effective t_-han seeured money bail, even for those
who can afford to purchase their r"_elease from jail."* Moreover, research has' shown that secured
money bail d.oes not ensure public safety because release deeisions are based on wealth rather
than'dangerousness”and becauée a perao_n detained for even a few daye before felease on money _.

bail is more likely to commit new crimes in the future than an arrestée released immediately

'! See Timothy R. Schnacke, Dep’t of Just., Nat’l. Inst. of Corrs., Fundamentals of Bail
12 (Sept. 2014), https://goo.gl/jr7sMg, attached as Ex. L to West Decl. (“[E]ver since 1968,
when the American Bar Association openly questioned the basic premise that money serves as a
motivator for court appearance, no valid study has been conducted to refute that uncertainty.
Instead, the best research to date suggests what criminal justice leaders have long suspected:
secured money does not matter when it comes to either public safety or court appearance, but it
is directly related to pretrial detention.”).

12 See id. at 11 (“[T]he financial condltlon of a bail bond is typically arbltrary, even when
judges are capable of expressing reasons for a particular amount, there is often no rational
explanation for why a second amount either lower or higher, mlght not arguably serve the same

purpose.”).

B See, e g., Michael R. J ones, P-retfial Justice Institute, Unsecured Bonds: The As
Effective and Most Efficient Pretrial Release Option 10 (Oct. 2013), https://goo.gl/UENBKJ,
attached as-Ex. M to West Decl. (“Whether released defendants are higher or lower risk or in-
between, unsecured bonds offer the same public safety benefits as do secured bonds.”); see id. at
11 (same conclusion, but with regard to court appearance); Arpit Gupta et al., The Heavy Costs
of High Bail; supra note 9 at 21 (“Our results suggest that money bail has a negligible éffect or,
1f anything, increases failures to appear.”). -

» 4 Mark Heyerly, Pretrial Reform in Kentucky 16 (Jan. 2013), attached as Ex. O to West
Decl. (finding a decrease in the percentage of defendants re-arrested following pretiial felease ifi

Kentucky, even as the percentage of defendants released on non-financial conditions increased
from 50% to 66%).
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when eontroll'ing for all other factors.'?

Additionally; setting secured financial conditions of release at an amount beyond Wha_t d
person can afford to pay defeats the very purpose ef bail, Which is to Iincentivize a pe'rsori
released frpm jail to return to /court. As this Circuit held, “in _tﬁe .case of indigents; money bail is
irrelevant in promoting the state’s interest in assuring appearance.” Pigh, 557 F.2d at 1200. To ,
put a finer point on it, “money itself cannot serve as rhotivation for anything until it is actdally
posted. Until tﬁen, the money merely detains, and does so unequally among defendants resulting
in the unnecessary detention of releasable in_ma‘vtes.”l-6 |

The fourth factor, whether alternative meaﬁs exist for ensuring court appearance and
public safety, also weighs in favor of injunctive relief. Alabama law aut'ho_rizes cdur‘ts to utilize
unsecured bond o.r | non-financial conditions of reléase that do not result in wealth—based

detention. For example, courts may impose non-monetary conditions of release such as

15 See ODonnell, 2017 WL 1735456, at *51 (“According to the most recent and credible
evidence, secured financial conditions of pretrial telease do not outperform alternative
nonfinancial or unsecured conditions of pretrial release in ensuring the appearance of
misdemeanor defendants at hearings.”); see also Int’l Ass’n of Chiefs of Police, Resolution: -
Pretrial Release and Detention Process 15-16 (Oct. 21, 2014), https://goo.gl/a5JUpe, attached as
Ex. AA to West Decl. (“{D]efendants rated low risk and detained pretrial for longer than one day
before their pretrial release are more_likely to commit a new crime once they are released,
demonstrating that length of time until prettial felease has a direct impact on public safety.”);
Christopher T. Lowenkamp et al., Laura and John Amold Foundation, The Hidden Costs of
Pretrial Detention 3 (2013), http://www.arnoldfoundation.org/wp-
content/uploads/2014/02/LJAF_Report_hidden-costs FNL.pdf, attached as Ex. P to West Decl.
(studying 153,407 defendants and finding that “when held 2-3 days, low risk defendants are -
alimost 40 percent more likely to commit new crimes before trial than equivalent defendants held
no more than 24 hours”); Paul Heaton et al., The Downstream Consequences of Misdemeanor
Pretrial Detention, 69 Stan. L. Rev. 711, 768 (2017), https://goo.gl/Waj3ty, attached as Ex. Q to
West Decl. (“While pretrial detention clearly exerts a protective effect in the short run, for
- misdemeanor defendants it may ultimately service to compromise public safety,” and finding
that in a representative group of 10,000 misdemeanor offenders, pretrial detention would cause
an additional 600 misdemeanors and 400 felonies compared to if the same group had been
released pretrial). - '

16 Schnacke, supra note 11 at 11. .'
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unsecured bond; reporting bbligaﬁons; restrictions on the defendant’s travel, associations, or
place of residence; text message and phone call reminders; ’ supervision; drug testihg- or
counseling; and electronic monitoring.or ho‘fne conﬁnemenf m extrerhe cases. See Ala. R. Crim.
P. 73(b). In .fac;t, ; aBout 75 municipalities across .,A_laba;ma—»including the 50 largest
municipa_lities—allow arrestees to sign u_ﬁsecure‘d bonds for most offenses and do not f_equjire
secured money ‘bail ‘in théir. municipal courts.!” Additionally, Defendants cﬁarg_ed with a
misdemeanor or feloﬁy o‘ffense in the-lOth Judicial Circuit—covering Jefferson County—are
released on a'_pérsonal recognizance bond if that bqnd is set at $5,000 or less; if bond is set at an
amount greater than $5,000 bu_t. below $10,000, an employed third party may act as a personal
suret'y.l.8 These courts’ pélicies are consistent with Alabama law and this Citcuit’s advice that
“systéms whj'ch incorpofate a presumption favoring personal recognizance avoid much of the
difficulty inherent in .the entipe subject arga.” See Pugh, 572 F.2d at 1057; see 'élso Committee
Comments to Ala. R. Crim. P. 7.2 (“The provisions of Rule 7.2(a) authorizing judges and
magistrates to release defendants charged with bailable offenses on Fhéir personal recognizahce
or an unsecured appeérarjce bond are based on the presumption of innocence of the accused and
the poliéy that é defendant shou.ld be relea;sed pending trial w.heheVer possible.”) (emphasis
added).

Other courts across the country have taken s’imilar_ steps to avoid uﬁconstitutionally
jailing the poor without any impact .on ﬁubl.ic safety or appearance. For example, Washiﬁg‘ton,.

D.C. releases more than 94% of all defendants with'oht financial conditions of release, and no

7 spLC p_fompts 50 Aldbama cities to reform discriminatory bail pfactices, S. Poverty
Law Ctr. (Dec. 6, 2016) https:/goo:gl/9iVqRg, attached as Ex. R to West Decl.; West Decl. §

48; see also Amy Julia Harris, Alabama cities agree to stop jailing people too poor to post -
bond, Reveal (Dec. 8, 2016)’, https://g00.gl/1r19Ce, attached as Ex. S to West Decl. -

18 Kent Faulk, Jefferson County bail reforms aimed at keeping poor out of jail, Al. com
(May 10 2016), https://goo. gl/lleLu attached as Ex: T to West Decl.
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one is detained on seeured money bail that they cannot afford."” | Empirical evidence shows that.
88% of released defendants in Washington, D.C. make all court appearances, 88% complete the
~ pretrial release period without any new arrests, and 98-99% consistently avoid re-arrest for
_Violent crime.Z(_) Similarly, the federal judiciary eschews wealth-based detention, requiring any
" detention erder to be based on a ﬁnding of dangerousness or flight risk, and the-_pr‘a'ctice has not
hafrned court appearance rates or j‘)ublic'safet'y.” The State of New J ers'ey has also “removed
money ‘as a factor in pfetrial release’ decisions and. replaced it with "_an honest and direct
conversation about whether a defendant is ‘a risk to the community.””? -

Even if Defendents continue to utilize secured money bail upen arrest, there are less

~ restrictive altematives to jailing arrestees for days or weeks who cannot afford the amount

required by the secured money bail schedule. For eXé.niple, Defendants could administer

9 See D.C. Code § 23-1321; Pretrial Services Agency for the District of Columbia,
Release Rates for Pretrial Defendants within Washington, DC, https:/goo.gl/VSDeDk, attached
as Ex. U to West Decl. (“In Washington, DC, we consistently find over 90% of defendants are
.released pretrial without using a financial bond”).

: 20 pretrial Services Agency for the District of Columbia, Outcomes for Last Four Years,
https://www.psa.gov/?q=node/558, attached as Ex. V to West Decl.; Pretrial Just. Inst., The D.C.
Pretrial Services Agency: Lessons from Five Decades of Innovation and Growth, 2 Case Studies
1 at 2 (2009), https://goo.gl/6wgPM8, attached as Ex. W to West Decl. (“The high non-financial
release rate has been accomplished without sacrificing the safety of the public or the appearance
of defendants in court. Agency data shows that 88% of released defendants make all court
appearances, and 88% complete the pretrial release period without any new artests.”).

21 See 18 U.S.C. § 3142(c)(2) (“The judicial officer may not impose a financial condition
~ that results in the pretrial detention of the person.”); see also Thomas H. Cohen, U.S. Dep’t of
Just. Bureau of Just. Statistics, Pretrial Release and Misconduct in Federal District Courts,
2008-2010 13 (Nov. 2012), https://www.bjs.gov/content/pub/pdf/prmfdc0810.pdf, attached as
Ex. X to West Decl. (finding from 2008 to 2010, only 1% of federal defendants released pretnal
failed to make court appearances and 4% were arrested for new offenses)

2 New Jersey Administrative Office of the Courts, First Quarter Statistics Show
Criminal Justice Reform =~ Meeting Initial = Goals (May 4, 2017),
http://www judiciary.state.n;. us/pressrel/2017/pr050417c.pdf, attached as Ex. C to West Decl.;
Kevin Litten, New Orleans City Council votes to end jailing of indigent offenders on minor
crimes, The Times-Picayune (Jan. 12, 2017), https://goo.gl/gKnIMKk, attached as Ex. N to West
Decl New Orleans, LA Code § 54-23, https://goo. g1/6IrNaM
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Alabama’s Afﬁdavit ef SuBetantiai Hardship‘ upon arrest and coulii adjust the monetary bail sum
reqilired to an affordable amo‘unt.23 | Or, Defendants could hold a prompt and individualized
release hearing that considers a person’s ability to pay secured r'non'ey bail and the suitability of
non-financial release conditions%a hearing that is already contempl'ated by state law. See Ala.
R. Crim. P. 7.4 (“If a defendant Iias not been _released from cu_étody and is brought before a court
for initial at)peafance, 5 determination of the conditions of release shall be made.”); Aia. R.

' Crim P. 7.2 (court must "‘imp'oée the least onerous cond-itien or conditions” to ensure a‘ppearance
and public safety by con51der1ng 14 factors mcludlng “the defendant’s financial condition”).
Defendants’ failure to afford any of the procedures requlred by Bearden violates the right of
pretrial arrestees aga_inst wealth-based detention.

2.  Defendants Post-Arrest Procedures F ail the Helghtened Scrutmy Required
for De Facto Orders of Detention.

Rather than_ provide the procedural protections necessary to eliminate wealth-based
detention under Bearden, Defendants routinely jail pretrial arrestees by mechanically requiring
secured money bail in amounts arrestees cannot afford. Setting a financial cendition of release
beyond what a person can afford, in addition to making an “end run” ar_ound. Alabama’s
constitutional guarantee of pretriai liberty for non-capital offenses, is the funetiena_l equ_iva_l_erit of

the detention order discussed in Salerno. See Odonnell, 2017 WL 1735456, at *44 (“In Harris

B See. Affidavit of Substantial Hardship and Order, State of Alabama Unified Judicial
- System Forms C-10(A-B), https:/goo.gl/TmyYx4, attached as Ex. Y to West Decl. Indeed, the
City of Foley recently entered a Standing Order doing just this.. See Foley Mun. Ct. Standing
Order Regarding Bail 2 92 (Dec. 27, 2016), attached as Ex. Z to West Decl. (“If an arrestee is
unablé to meet the requiretnents of a secured bond by reason of inability to pay, said person shall
be allowed to file a financial form . . . for determination of an inability to pay due to financial
limitations. Ifit is determined the arrestee is unable to pay a secured bond, then in that event, the

- arrestee shall be granted an unsecured bond utilizing the bail schedule as a guide to set the

amount of said bond. The determination of ﬁnanc1a1 status shall be part of the normal bonding
process.”).
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County, secured money bail is not just a’de facto pretrial détgnﬁén order; it is literally a pretrial |
_déte‘n_ti_on order.”); see also United States v. Lea.th‘ers,_ 412 F.2d 169, 171".(D_.C_. Cir. 1969)
(“[T]he setting of b_ond. unreachable because of ifs Vamou_nt would Be tantamount to setting no
conditions at all.”); State v. Brown, 338 P.3d 12’76_, 1292 (“'Intenti(')nally setting bail so high as to
be ﬁnat_ta_‘inable is simply a less honest metﬁod of unlawfully denying bail alfogéther.”); U..S.
SOI, Jones, No. 2:15-cv-34-MHT, at 8 (“Fixed-sum bail systems . . . aré base_d solely on .the
criminal chafge. Because su_ch systems (.io. not accbunt for‘ind,ividua_l éircumstances of the
accused, they essenti‘ally mandate pretrial detent‘ion for anyone who is too poor to pay the
predetenhined fee. This amounts to méndating prefrial detention only for the indigent” in '
violation of the Fourteenth Amendrhent); see also Bandy v, United Szl‘:a,;‘es, 81 S. Ct. 197, 198
- (1960) (Douglas, J., in chambers) t“It W.()ulld be l}ncons'tit_utio.nal to fix excessive bail to assure
that a 'defendénf will not gain his freedom. Yet in the case of an indigenf_defendant-, the fixing of
bail in éve‘n a modest_ amo.u_nt masf have the pfactjcal effect of denying h1m 'releas‘e.’j). As
_explained below, such orders trigger additional con.stitutiogal. protections that Deféndants_ fail to
provide. | | |

In Sa’l-erno, the Court applied heightened scrutiny in evaluating a challenge fo provisions
in the Bail Reform Act that authorized preventative deiention. | The Court described a person’s
- interest in pretﬁal liberty as “fundamental” and emphasized that “[i]n our society liberty is the
norm, and detention priofto trial or without trial is the ca_re_fully limited exception.” 481 U.S. at
750, 755. Thﬁs, the Court held that to. satisfy due process robust procedural pr’btections “must
attend” any order of pfe_tn'al detention. Id. at 755. .

lT.lhe Court.held t_hfat the Act satisfied due p‘roée'ss bec_auSé the challenged provisions

limited preventative detention to circumstances in which the government convinced a judge that
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“no conditions of pretrial release can reasonably assure tﬁe safety of other persons and the
c.omr_nunity."’ Id. at 742. The Court emphasized tﬁat the Act “carefully limits” th’e circumstances
under whicﬁ detention may be sought to the “most Se;ious of crimes.” Id.- at 74;8. It also limited
a judicial officer’s discretion to impose a detention order ’by fequiﬁng that ofﬁcef to consider
factors such as the nature and seriousness of the charges, the substantiality of the government’s
evidence against fhe_ arrestee, the arrestee’s background and characteristics, and the nature and
seriousness of the danger posed by the suspect’s release. The Court also held that the challenged
provisions satisfied due process because they_provi'ded‘for counsel at the detention hearing and
permitted arrestees to testify‘and present witnesses, proffer eévidence, and cross-examine other
witnesses testifying at the Hearing.- |

Under Salern_b, a court violates due process by issuing a de-facto detention order unless
the court affords an arrestee adequate pfocedural safeguards and makes written findings that the
: unaffordable financial conditions are an “indispensable component of the conditions for felease.f’
United States v. MantecOﬁaZayas, 949 F.2d 548, 551 (1st Cir. 1991); United States v. McConnell;
-. 842 F;2d 105, 110 (5th Cir. 1988) (“When no attainable conditiens of release can be put into
place, the defendantmﬁst be detained pending trial. -In such an instance, the court must explain
its reasox‘l.s’ for concluding that the partieular» financial re,quirerhent :isva necessary paﬁ of the
conditions for release.”) (emphasis added); see also Zadvydas, 533 U.S. at 690-91 (“[|W]e have.
upheld preventive detention based on déngerousness only when limited to specially dange’roﬁs '
‘individuals and subject to " strong procedural protections.”); see also ODonnell, 2017 WL
1.7354‘56, at *68 (“Undier.the Equal Protection Clause as applied in the Fifth Circuit, pretrial
detention of indigenf defendants who cannot' pay a ﬁhapcial condition of release is permissible

only if a court finds, based on evidence and in a reasoned opinion, either that the defendant is not
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iﬁdigent and is reﬁl'singlt_(.) pay in bad faith, or that no less restﬁctive alterllaitll/e can reasonably
meet the govefnmentfs compelling interest.”) (citing Bea;;de.n,' 461 U.S. .at 674). A court, in
other words, must afford a defendant the samé strict procedural safeguards necessary lor a valid
detention order before 'i.mp.osing unafférdable financial conditions of r"elease'.‘

~‘Here, Defendants’ - wealth-based post-érre’st procedures do nol survive hel_ghtened
scrutiny because they routinely impose de facto detention order§ based on the accident of wealth
rather than éﬂer’ appropriately tailored indivi.duali'zed'and' advelsaﬁal proceedings céncerning
danger to the communify, I‘ISk of ﬂight, and - alternatives tp detention. Indeed, Defendants
provide._none. of the p‘rocedﬁral safeguards that the Sqle’r-no‘ ICOu_’rt found “must attend” any order
of pretrial_deterltion. Salerno, 481 U.S. at 755.

- First, Defendants do not require the government to establish “by clear and convincing
evidence” that an arrestee caﬁnot be released on affordable corlditions of release or non-ﬁ'nanc_ial
alternative conditions of release. Instead, the only condition on release is blunt abillty to pay,

. which has no relationship to future dan‘gerousnessv. See Bearden, 461 U.S.'at 671 (although_ State
may consider defendant’s employment history and financial resources to determine appropriate
punishment, it may not use defendant’s poverty as “the sole justification for imprisonment”);
Blake, 642 So. 2d at 968 (;lr‘oéédures allowing arrestees who ‘could afford cash bail; bail bclnd, or
property bond lo be released from jail immediately while requirlrlg arrestees who could rlot to
‘remain in custody for.72-hours before release hearing was “not a reflection of the State’s interest
in public safety”); see also supra pp. 16-17.

Se‘cond,- Del"end_ants do not limit detention to arrestees Wl‘lO are charged with “extrer.nely.

’ serious offenses” or those'anestées who are mosl likely “to be responsible for dangerous acts. 1in

the community after arrest.” Salerno, 481 U.S. at 750. In facf? a person’s flight risk or danger to
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the community plays no rol_é in whether a person is released or detained following arrest;
whether a per_soh remains in jail following arrest in Randolph County is enfire%ly based on .a ‘
person’s financial resources. Tthse who caﬁ pay the_amount_ required are released frpm jail
immedia_ter; those who cannot remain inca'r‘cer"afed, even if charged 'Wifh the same offense. But,
as the Supreme Court has held,. indigency ‘;is' itself no threat to [public] safety . . . .” See
Beafden, 461 U;S. at 668 n.9; ;"ee qlso.syp_ra pp- 16-17 (citing empirical Vev.'id_ence that relative
wealth has fio relationship to dangefousneés or court appearance).

Third, Defendants make no inguiry into arrestees’ aBi‘ljty to pay, nor do they consider
factors such as the nature and sériousness of the Charges, the subS'tantialify of the government’s
evidence, or the arrestees’ background and characteristicé. Defendants also do not providé
arrestees with counsel I)efpre release conditions are imposed or permit arrestees to festify and
present witnesses, proffer evidenée, and crossfeXaminé witnesses.  Instead, Defendants
| automatically requir._é a secured monetary amount predetermined by the charge and detain anyone -
' who cannot pay the aiﬁount réquired by the bail sc_hed,ﬁle.

| BeéaUSe there are less' restrictive alternatives available, this Court shduld _ﬁ_ncI that
'Defendants’ post-aI‘reSt propedures do not- survive heightened scrutiny and that Plaintiff is
sub'stantially likely to prevail on her Fourtéeenth Amiendment claim that Defendanfs violate due
process by jailing her without an individﬁaliZed hearing with adequate procedural protections -
 that includes an inquiry into and findings concerning her ébility té pay, the suitability of non-
- financial conditions of release, and a ﬁnding on the record that any conditions of release are the
least restrictive conditions necessary to .aeﬁieve public safety and Cburt appeérance.
- B: MS. EDWARDS AND THE PUTATIVE CLASS WILL SUFFFER IMMEDIATE |

AND IRREPARABLE INJURY UNLESS A PRELIMINARY INJUNCTION
AND/OR TRO ISSUES.
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Without _él brélimihary injunction and/or TRO, Ms. Edwards and the putative class she
seeks to represent .wi'll con'tim.le‘to be unconstitutionally jailed. Imprisonment in violation of
one’s c__:énstitutio_na_l rights is an irreparable harm. “Freeddm from ‘imprisc')nment"—*from

| government custody, detention, or other forims of physical restraint—Ilies at the heaft of the
liberty that [the Due Procgss] Clause protects;” de\ydas, 533 U.S. at 690; see also Foucha, 504
U.S. at 80 (“Freedom from bodily restfai_nt has always been at the core of the liberty. protected by
the Due Proc_es§ Clause from arbitrary governmental aétion.;’). Even one additional night in jail
- is a harm to a person that cannot be lafer undone. See, e;g;,- U;';ited States v. Bogle,- 855 F.2d 707,
710=11 4(1_1th Cir. 1988) (“unnecessary deprivation of liberty clearly c_onstitutés irreparable -
harm”); Wanatee v. Ault, 120 F. Supp. 2d 784, 789 (N.D. Iowa 2000) (“[Ejvery day of
. uﬁcon,stitutional incarceration generally constitutes ‘irrepérable harm to the person in such
custody.”); Lake v. Speziale, 580 F. Supp. 1318, 1335 (D. Conn. 1984) (issuing preliminary
injunction requiring court to inform child support debtors of right to counsel because unlawful
incarceration would be .irrep'arable harm); Cobb v. Gr‘een; 574 F. Supp. 256, 262 (W.D. Mich;
1983) (.“There is no adeqﬁate remedy at law for a deprivation of vone’s i)hysical liberty. Thus the
: CJurt finds the harm . . . is substantial and irreparable.”). Moreover, depriving Plaintiff of her
fundamental right .to pretrial libe‘ft,y may cause psychological and e_éonomic harm and may
undermine her ability to prepare a dgfeHSe. See Barker, 407 U.S. at 532; see also supra pp. 14-
15. | ' | |
For these \reasons', the Court should find that Ms. Edv&a,rds and the pufa‘tiQe class -w‘iil
Asuffer'irreparab'le injury ‘withouf a prelirrﬁnary injunction and/or TRO. See ODonneil, 2017 WL
1735456, at *81 (issuing breliminaly injuncﬁon .éfter finding _fhat plaintiffs had dernonstraté'(i

 irreparable injury in the absence of a preliminary injunction); Rodriguez, 155 F. Supp. 3d at 771
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' (irrepal;able harin from jailing probafioners on Seéured rhoney bOnds for ~probati(')n. violations
.suprrted in_ju'r'lctior'i); Walker, 2016 WL 361612 at *14 (finding practice of jailing defendant
“simply because he coﬁld hét afford to post money Bzﬁl’" demonétrate‘d irreparable harm);
| Cooper, 2015 WL 10013003, at *2.(“[I]f a tempofary restraihing order is not entered, Mr
Cooper will remaini confined at the City jail pending his initiqi appearance as a result. of his.
inabilityl to pay the schedule bond arr'iount,'.Mr. Cooper has sufficiently demonstrated that this
threat of i‘nju.ry is immediate aﬁ_d irrepar‘able_."’). |
C. | THE THREATENED INJURY TO MS. EDWARDS OUTWEIGHS ANY.
POTENTIAL HARM A PRELIMINARY INJUNCTION AND/OR TRO MIGHT
CAUSE. o ‘ ' '
The.threat.of injury to Ms. Edwards and the putative Class considerably outWeighs any
threat of | harm. to Defendants. Without immediate injunctive relief, Ms. Edw_ards wili be |
unconstitutionally jailed be_cause'she cannot “forthwith bay” the amount required by the bail
schedule. See Tate, 401 U.S. at 398 (holdi.ng that the Constituti.on prohibits the State from jailing
a person “solely because the defendant is indige_nt and cannot” pa'y a monetary amount). Jailing
'Plain:t,iff and the putative Class be_caﬁse of their poverty will also fesult in additional harms. As
this Court has néted, pretrial detention “‘oﬁer; means loss of a job; it .disrupts', family life; and it
" enforces idleness. It can also impéde the preparation of one’s defense; it can induce even the
i.nnocent to plead _‘gll..lilty_so that they may secure a quicker release; and it may result in a _périod of
pretrial detent,ion. that exceeds the expected seritence.” See Jones, 2015 WL 5387219, at *3
(internal citations and quotations omitted). There is ovérwhelrning c;x'lidence that defendants who

are detained until disposition are more likely to be sentenced to jail or prison than those who are
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released before trial.** |
A preliminary injunction and/or' TRO. would not undermine public safety. As the
- Alabama Supreme Court exial_ained over twenty years ago, keeping indigent peoﬁle in jail
because they cannot afford to I;ay sectlred money bail does not protect public safety; See Blake, |
642 S0.2d at 968 (‘-‘[W]e conclude that the procedures under the Act by which a defendant may
obtain _release by cash bail, a bail bond, property bail, or judicial public bail are not a reflection -
.of the -State;s interest in public safety.”). Instead, empirical evidence suggests that Rand()lph.
Ceunty Will be safer by ceasing to needlessly detain the poor.”’
Empirical evidence'also suggests that a preliminary injmction_md/or TRO will not
increase the likelihoed that a defendant will \fai,'l to .ap'pear. Rather, ]jefe’nda‘nts could safely_
| release, tnany arrestees on unsecured Bon& or ether non-financial conditions without any impact
en the adminiStrat‘ion of justice In fact, emplrlcal evidence suggests that pretrlal detention may

increase the likelihood that a defendant may fail to appear. 277

: 2 See Lowenkamp, Investigating the Impact of Pretrzal Detention on Sentencing
Outcomes, supra note 9 at -3 (concluding that defefidants who are detained for the entire pretrial
- period are much more likely to be sentenced to jail and prison—and also receive longer jail and
prison seritenced-—than those who are released at some point before trial and case disposition). -

25 See Int’l Ass’n of Chiefs of Police Res., supra note 15 at 16 (“[D]efendarits rated low
risk and detained pretnal for longer than one day before their pretrial release are more likely to
commit a new crime once they are released, demonstrating that length of time until pretrial
release has a direct impact on public safety.”); Lowenkamp, The Hidden Costs of Pretrial

" Detention, supra hote 15 at 3—4 (studying 153,407 defendants and finding that “when held 2-3
days, low risk defendants are almost 40 petcent more likely to commit new crimes before trial
than equivalent defendants held no more than 24 hours”). :

26 Jones, Unsecured Bonds, supra note 13 at 16 (“When released defendants fail to
appear, unsecured bonds offer the same probability of fugltlve-retum as do secured (including
surety-only) bonds.”). _

277 See Lowenkamp, The Hidden Cost of Pretrial Detention, supra note 15 at 4
(concludlng that longer pretrial detention is associated with the likelihood of failure to appear
pending trial); Gupta et al., The Heavy Costs of High Bail, supra note 9 at 21 (“Our results
suggest that money bail has a negligible effect or, if anything, increases failures to appear.”).
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Defendants will _likely save money if :this Court grants a preliminary injunction and/or
TRO.2 _As this Court .h_as noted, “unnecessary pretrial detention burdens States,vlocalities, and
taxpayers, and its use appears- widespread: nationwide, about 60 % of jail ~in_mates are nretrial
detainees, and the ma‘jority of those people ar'e charg’ed with nonviolent offenses;” Jones, 2015
WL 53872.'19, at *3. Nationally, local governments spend $13.6 billion per year on pretrial
detent,ic.)n_,29 Most of the péopie in pretrial detention are in) jail because they are t00 poer- to pay
secured money bail. ‘“Money, or the lack thereef, is. now the rnost 'i'rnportant facto_r in

1 30

determining whether someone is held in jail pretrial.”” Randolph County is no different, given

that Defendarits condition arrestees’ freedom on the payment of secured money bail. .

| Finally, given severe overcrowding, Defendants will likely improve conditions and safety “

at t_he'Randolph County Jail if they no longer detain people simply because they arepo‘or.3 !

2 Pretrial Justice Institute, Pretrial Justice: How Much Does It Cost?,
https://goo.gl/OILtLM, attached as Ex. BB to West Decl. (“It has been estimated that
implementing validated, evidence-based risk assessment to guide pretrial release decisions could °
yield $78 billion in savings and benefits, nationally.”); United States Coutt, Supervision Costs -
Significantly Less than Incarceration in Federal System (July 18, 2013), https://goo.gl/dJpDrm,
attached as Ex. CC to West Decl. (In 2012, “[p]retrial detention for a defendant was nearly 10
times more expensive than the cost of supervision of a defendant by a-pretrial serwces officer in
the federal system”).

? Peter Wagner & Bemadette Rabuy, PI‘ISOH Policy Initiative, Following the Money of
Mass Incarceration (Jan. 25, 2017), https: //goo gl/WBi553, attached as Ex. DD to West Decl.

, 30 Ram Subramanian et al Vera Instltute of Justice, Incarceration’s Front Door: The
Misuse of Jdil in America 32 (Feb. 2015) (updated July 29, 2015), https//goo. gl/J gPQ_]P attached
as Ex. FE to West Decl

3 Vanessa Sorrell . Bumside, County seeks sales tax for new jail,

TheRandolphLeader com (Feb 10, 2016) (noting that the Randolph County Jail was built to
house 36 prisoners, but had 110 at one point in 2015), hitps://goo.gl/40DNvn, attached as Ex. FF
to West Decl.; see also Br. for American Bar Associatioi as Amicus Curiae in Support of
Appellees and Affirmance, Walker v. City of Calhoun, No. 16-10521-HH, at 17 (11th. Cir. Aug.
18, 2016), https://goo.gl/G6Sqpw, attached as Ex. GG to West Decl. (“[IInflexible money-bail
systems, which tie pretrial detention to the defendant’s ability to pay rather than an objective risk
‘assessment; do not improve appearance rates or public safety, and leave jurisdictions that use
_ such systems bearing the costs of overcrowded jails.”).
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O.ver«the laét few'ye'ars, the Departmeht of Justice, the Amen'caﬁ Bar Ass‘ocigtion, the
National Sheriffs Association, and the Intémétional Association of Chiefs of Police have
concluded that predetermined secured méney bail schedules violate the Fourteenth Amendment
and constitute bad public policy.*? Last year, the Maryland Attorney ‘General also is‘sued a
forfnal opinion stating that the use of financial conditions of releasé without an inquity info and
findings concerning a.per'son’s ability to pay is unconstitutional.®® And in a nearly identiéal

lawsuit in Califomia, the Sheriff expnlai'ned her refusal to defend San Francisco’s bail schedule:

32 See U.S. SOI, Jones, No. 2:15-cv-34-MHT, supra note 5 at 1; Br. for American Bar
Association as Amicus Curiae in Support of Appellees and Affirmance, Walker, No. 16-10521-
HH, supra note 31 at 14 (“[I]nflexible money-bail requirements drawn from a preset schedule of -
offenses, which takes no account of a defendant’s individual circumstances, should be abolished.
Inflexible money-bail systems discriminate against the indigent, seriously impair.the rights of
persons accused of crimes. . . .", and provide little if any benefit to the public. Furthermore,
financial conditions on pretrial release should not be imposed unless 1o -less restrictive
conditions of release will reasonab'ly ensure the defendant’s appearance in court . . . .”); Nat.
Sheriffs’ Assoc. Res. 2012-6, National Sheriffs’ Association Supports & Recognizes the
Contribution. of Pretrial Services Agenczes to Enhance Public Safety (June 18, 2012),
https://goo.gl/PAAIxq, attached as Ex. HH to West Decl. (“[A] justice system relying heavily on
financial conditions of release at the pretrial stage is inconsistent with a fait and efficient justice
~system”); Int’l Ass’n of Chiefs of Police Res., supra note 15 at 15 (“[Tlhe pretrial release and
detention process currently utilized throughout most of the United States relies on limited
information and the use of a bail schedule, without considering empirically developed
information- regardmg individual risks posed by defendants[] ), see also' Vanita Gupta, U.S.
Dept of Justice, Head of the Civil Rights Division Vanita Gupta Delivers Remarks at the
Symposium on the Criminalization of Poverty at University of Michigan Law School, 3 (Feb. 19,
2016), https://goo.gl/slF2m2, attached as Ex. II to West Decl. (“In certain pretrial detention
systems around the country, bail practices end up penalizing defendants simply because they
cannot afford to pay for their release. Of course, sometimes we must use pretrial detention to
protect the safety of our communities. But bail or bond systems that fail to account for indigence
can result in detention based on wealth, not on valid concerns such as public safety or securing
- defendants’ appearance in court.”).

33 Letter from Brian E. Frosh, Maryland Attorney General, to the Honorable Alan M.
Wilner, Chair, Standing Committee on R. of Prac. and Proc. 1-2 (Oct. 25, 2016),
https://goo.gl/yXzNIN, attached as Ex. JI to West Decl. (urging amendments to rules governing
bail to “expressly clarify that where the judicial officer determines, based on all applicable
criteria, that bail is the least onerous condition necessary to ensure the defendant’s appearance or
to protect public safety, that officer must conduct an individualized inquiry into the defendant’s
financial circumstances and may not set bail that exceeds the defendant’s means for the purpose

of detaining the defendant.”). ‘ ,
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Those who can pay are released at a time of their choosing, regardless of any
threat they may pose to public safety and regardless of any flight risk. Those who
cannot pay must wait. This two-tiered system of pretrial justice does not serve the
interests of the government or the public, and unfaiily disctiminates against the
poor. It transforms money bail from its limited purpose in securing the
appearance of the accused at trial into an all-purpose denial of liberty for the
indigent. The Sheriff is required to enforce the State’s law, and she will, unless
and until it is unconstitutionally estabhshed in the courts But she is not required
to defend it, and she will not.

Answer to Pls.” Third Am. Compl. by Sheriff Vicki Hennessy, Buffin v. Hennessey, 4:15-cv- |
04959-YGR, Doc. 101 at2 (Nov. 1, 2016).3 | |
| The judiciary and legal.acad'emy"rais_ed similar eoncems' over 50 years.algo.3 5 In 1965,
Justice Arthur 'Goldb:erg raiéed concerns about the impact on poor people from a pretrial system
that relied pﬁncip_a_l_ly on money bail: |
>If it is true tltat the quality of a nation’s civilization'(':an be largely measured by
the methods it uses in the enforcement of its criminal law, then the American bail

system as it now operates can no longer be tolerated. At best, it is a system of
checkbook justice; at worst, a highly commercialized racket.

[..]

A basic defect of the present bail system is that it operates to the prejudice of the
poor. Yet it is the central aim of our entire judicial system that, all people charged
with crime must, so far as the law is concerned, stand on an equality before the -

" bar of justice in every American court. The simple truth is that, despite this most
basic concept that equal justice be afforded to the poor and to the rich alike, the
bail system operates to discriminate on account of poverty.>®

| 34 Attached as Ex KK to West Decl.

: 35 See, e.g., Caleb Foote, The Coming Constitutional Crisis in Bazl I* 113 U. Pa. L. Rev.

959, 960 (1965), https://goo.gl/607Yeb, attached as Ex. LL to West Decl (“[1]t has been
established that pretrial imprisonment of the poor solely as a result of their poverty, under
harsher conditions than those applied to convicted prisoners, so pervades our system that for a
- majority of defendants accused of anything more serious than petty crimes, the bail system
operates effectively to deny rather than to facilitate liberty pending trial.”).

%% Hon. Arthur J. Goldberg, Forward to Ronald Goldfarb, Ransom: A Critique of the
American Bail System ix (1965) (internal quotations omitted), attached as Ex. MM to West
Decl.; see also President Lyndon B. Johnson, Remarks at the Signing of the Bail Reform Act of
1966 (June 22, 1966), The American Presidency Project https://goo.gl/g939CD; attached as Ex.
NN to West Decl. (“The defendant with means can afford to pay bail. He can afford to buy his
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Such is the system in Randolph County. Accordingly, this Court shauld find that the
harm "tc') the Plaintiff effectuated by this system outweighs any ham to Déféndants. |
D. AN INJUN CTION AND/OR TRO WOULD SERVE THE PUBLIC INTEREST.

The public i'nterjest weighs s.trongly‘in favor of ?1aintiff and the putative Class. No harm

‘to the public interest w;o_uld fasulf .from issuing an jnjunction and/or TRO. Instead, the public
intereé’t strongly faifaré praVenting constitutional deprivations. See Jackson Women’s Health
Org. v. Currier, 760 F .3d 448, 458 n.9 (5th Cir. 2014) (“[T]he district court did not abuse its
discretion in finding that the injunction would not diss'efv(e the public interest because it will
: prevent constitutional deprivations.”); 4wad v. Ziriax, 670 F.3d 1111, 113,2 (10th Cir. 2012)
(“[I]t is always in the pubhc interest to prevent the Vlolatlon of a party’s const1tut10na1 rights.”);
Cento Tepeyac v. Montgomery Cy., 722 F.3d 184, 191 (4th Cir. 2013) (“Upholdlng
const1tut10nal nghts surely serves the publlc interest. ”) G & V Lounge, Inc. v. Mich. Liquor
Control Comm’n, 23 F 3d 1071, 1079 (6th Cir. 1994) (“[I]t is always in the pubhc interest to
‘prevent the violation ofa party’s constitutional rights.”). |

'Detaining indig;nt arrestees has significant negative conseciuenccs for the’ public interest.
The evidence Sligg'es_ts :that keeping indi_gent people in jail—even for a few days after’ an arrest—

i ‘ : . ;
has terrible consequences. First, it is enormously expensive to house people in jail¥” Second,

freedom. But the poorer defendant cannot pay the price. He languishes in jail weeks, months,
and perhaps even years before trial. He does not stay in jail because he is guilty. He does not
stay in jail because any sentence has passed. He does not stay in jail because he is any more
likely to flee before tnal He stays in jail for one reason only-=he stays in jail because ke is
poor.”).
_ ¥ See Christian Henrichson et al., Vera Inst. of Just., The Price of Jails: Measuring the
. Taxpayer Cost of Local Incarceration (May 2015), https: //goo gl/WofwLD, attached as Ex. OO
“to West Decl. (explaining that even the reported costs of approximately $50 to $570 per inmate
per day in custody at local jails around the country was a significant underestimate of the cost to
local jurisdictions of incarceration in local jails). '
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jailing the poor' can devastate li'ves. by disrupting stable employment and child custody

% Third, even 48 hours in jail after an arrest leads to worse outcomes for all

afrangements.
involved by incréasing poverty, hurting an arrestee’s 'family; and making it more likely that an
 arrestee will "r-ec'idiVate.” Al of the"se‘: factors highlight that the public interest is furthered by
pretrial release and by a system that grants all arrestees the freedom cuiren_tly limited to those
~ wealthy enough td purchase it. | | f
V. THE COURT SHOIjLD NOT REQUIRE PLAINTIFF TO POST A SECURITY.
The Céurt should issue inj'unctive relief without fequiring Ms. Edwards to post security.
Rule 65(c). permits security to protect the other party from any ﬁnanciai harm caused by a
temporary injunction and/or TRO, but ‘un'der this .’Circuit’s “interpretation éf Rule 65(c), the
amount of security requfred by the rule is a matter within the discretion of the trial court;” which
“may elect to require no security at all.” City of Atlanta v. Metro. Atlanta Rapid T rﬁnsit Auth.,
- 636 F.2d 1084, 1094 (5th Cir. Unit B Feb. 1981) (quotation and citation 6fnitted).
Ms. Edv.vardsr'is indigent, and her inability to post bénd should not prevent her from
obtaining a court order to prétect her constitutional rights. Edwards Deci. q 6; _see.also Wayne
Chem. v Co’lz%_mbu_s Agency Serv. Corp.; 567 F.2d 692; 701 (7th Cir. 1977) (afﬁfr'ning district

court’s ordet of no bond for indigent person); Johnson v. Bd. of Police Comm'rs, 351 F. Supp. 2d

% See, eg., Nick Pinto, The Bail Trap, N.Y. Times, Aug 13, 2015,
https://nyti.ms/2k7367s, attached as Ex. SS to West Decl. (relating story of a women who lost
custody of her daughter while incarcerated due to her inability to pay $1,500 money bail, and
who was still attempting to regain custody of her child five months after release pretrial).

3% See Schnacke, supra note 11 at 12-15; see also Lowenkamp, The Hidden Costs of
Pretrial Detention, supra note 15 at 3 (studying 153,407 defendants and finding “when held 2-3
days, low risk defendants are almost 40 percent more likely to commit new crimes before trial
than equivalent defendants held no more than 24 hours™); Amold Foundation, Pretrial Criminal
Justice Research Summary 5 (Nov. 2013), https://goo.gl/Fen5NO, attached as Ex. PP to West
Decl. (finding “low-risk defendants held 2-3 days were 17 percent more likely to commit
-another crime within two years” and those detained “4-7 days yielded a 35 percent increase in
re-offense rates.””). ‘ ' ‘ :
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929, 952 (ED Mo. 2004) (requiring no bond fdr homeless plaiﬁtiffs).

Moreover, .Ms. Edwards is “engag_ed. in public-interest litigation, an area in which the
courts have recognized an ¢xcfept'io'n to the Rule 65 security requirement” beéausé .rfe'q_uifi_ng
security would deter others from éxercising their constitutional rights. City of Atlania, 636 F.2d
at 1094.

-Firiall'y, a8 explained in detail in Section IILA., supra, Ms. Edwards is likely to succeed
on the merits. The outcome of aﬁy trial, if nécessary, is l,ikyely to reaffirm t,he'wel__l_-e,stabli‘shed
principle that a person rﬁay not be jailed on a monetary -arnount that she cannot afford. See
Moltan Co. v. Eagle~Picher Indus., Inc., 55 F.3d 1171, 1176 (6th Cif. 1995) (“no security was =
fi,eeded because of the strcngth of [Plaintiff’s] case and thé strong publié interest i‘nvolvéd”). - |

VL. CONCLUSION

For thev forggoing reasons, the balance of equities tip‘s s_h,arply in favor of i_s‘suing

injﬁnct’ivé relief eﬁjo’iﬁing She'ﬁff Cofield from prospectively jailing'arres't.ees uhable to pay
: v ) ‘

secured monetary bail without an ‘individuaﬁzed hearing with adequatc procedural safeguérds

that includé an inéluiry i‘hto and | findings cQ‘ncpming their ability fo‘ pay, the suitability of

alternative non-financial conditions of release, and a ﬁndingvon the record that any conditions of'

releasé are the least restrictive c‘qnditioﬁs ‘neces_'s'aryv to Iachie\:/e. public safety and éourt

- appearance.

Dated: May 18, 2017. L Respectfully submitted,

Samuel Brooke
On behalf of Attorneys for Plaintiff

Samuel Brooke (ASB-1172-L60B)

Micah West (ASB-1842-J82F)} |
SOUTHERN POVERTY LAW CENTER
400 Washington Avenue '
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Montgomery, AL 36104

P:' (334) 956-8200

F: (334) 956-8481

E: samuel.brooke@splcenter.org
E: micah.west@splcenter.org

, - Alec Karakatsanis (DC Bar No. 999294)*
Katherine Hubbard (Cal. Bar No. 302729)*
CIVIL RIGHTS CORPS
910 17th Street NW, Suite 500
Washington, DC 20006
P: (202) 930-3835 _

E: alec@civilrightscorps.org
E: k_athe_rine@civih_ightscorps-.org

Randall C. Marshall (ASB-3023-A56M) .
ACLU FOUNDATION OF ALABAMA, INC.
P.O. Box 6179 .

Montgomery, AL 36106-0179

P: (334) 420-1741

E: rmarshall@aclualabama.org

Brandon Buskey (ASB-2753-A50B) ,

AMERICAN CIVIL LIBERTIES UNION FOUNDATION
CRIMINAL LAW REFORM PROJECT

125 Broad Street, 18th Floor

New York, NY 10004

P: (212) 549-2654

E: bbuskey@aclu.org

Y Admission pending =
*Admission pro hac vice pending
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that arrangements have been made to, on this date, deliver a true and -

correct copy of the foregoing by hand delivery to the following at the below addresses:

David Cofield, Sheriff Hon. Jill Puckett, Magistrate
Randolph County Sheriffs’ Office Randolph County District Court
1 N Main Street ' . 1 N Main Street .

~ Wedowee, AL 36278 ) Wedowee, AL 36278

~ Christopher May, Circuit Clerk Hon. Clay Tinney, Judge ‘

Randolph County Circuit Court : ~ Randolph County District Court
1 N Main Street - : "1 N Main Street
Wedowee, AL 36278 , Wedowee, AL 36278

Formal proof of service will be filed With the Court when completed.
I further certify that arrangements have been made to, on this date, deliver a true and

correct courtesy copy of the foregoing by hand delivery and by electronic mail to the following:

James W.“Jim” Davis, Section Chief Jamie H. Kidd.
- Constitutional Defense Section J. Randall McNeill
Office of the Attorney General WEBB & ELEY, P.C.
501 Washington Avenue P.O. Box 240909
Montgomery, AL 36104 Montgomery, AL 36124
E: jimdavis@ago.state.al.us E: jkidd@webbeley.com
' E: rmcneill@webbeley.com
John Alvin Tinney
Randolph County Attorney
P.O. Box 1430

Roanoke, AL 36274-9121
E: johntinneyattorney@gmail.com

on this May 18, 2017.

- Samuel deoke
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